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According to this bar officer, even judges rarely acted when
they learned of lawyer misconduct. Contempt-of-court proceed-
ings usually *‘involve such things as impertinence to the court,
They ordinarily do not involve things that we consider breach of
duty to aclient.””

The committee quoted another bar ethics committee official as
saying, *‘A good and decent profession has a headache that cries
out for fast relief. We have been put on notice repeatedly. We
will compound our own cure or someone will mix up a dose
which will curl our hair.”’

The man understated. The substitute for self-discipline—legal
malpractice suits—is not curling the bar’s hair, it is causing the
hair to drop out by the handful. And the moving forces, notably
in California, are lawyers who are willing to take other attorneys
to court in malpractice cases, and judges who no longer permit
the legal profession to hide behind self-constructed shields.

The most important malpractice attorney in the country, in
terms of persuading the courts to write ground rules that give the
layman a chance of winning a case against a lawyer, is Edward
Freidberg.14 A fortyish Californian who in relaxed moments has
the flip demeanor of a seashore condominium salesman, Freid-
berg goes after erring professionals with ferret intensity, be they
physician or attorney. Freidberg first gained national note for his
pursuit of Dr. John G. Nork, a Sacramento surgeon with a some-
what shaky scalpel who cowed (and sometimes charmed) his pa-
tients into unnecessary high-risk back surgery. Nork worked
with all the finesse of a palsied butcher, and he maimed dozens
of persons during the 1960s.

But he was a gregarious fellow popular with patients and fel-
low physicians alike, and the latter tended to overlook the occa-
sional little mistakes—such as accidentally breaking a woman’s
spinal column while trying to repair a defective disk. or yanking
nerve fibers from another woman’s neck.

Behind Nork’s confident fagade, however, was a harried man
who gulped amphetamines before donning his surgical jacket (as
much as eight times the prescribed daily dosage) and who did the
unnecessary cutting because he was strapped for money.

The first time Freidberg tried to sue Nork for malpractice, in
1963, a reviewing physician looked at the records and said,
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“There’s no case, Ed, leave him alone.”” Six years later Freid-
berg learned the reviewing physician was a close friend and
sometime associate of Nork. He was not as careless again.
When other Nork cases surfaced, Freidberg searched until he
found more than three dozen persons maimed by the surgeon.
To prep for the trial Freidberg put on a surgeon’s robes himself
and, with the guidance of a physician, personally performed a
laminectomy* on a cadaver one night in the morgue of an out-of-
town hospital. Freidberg’s massive evidence so appalled the trial
judge, B. Abbott Goldberg, of California Superior Court, that he
called Nork ‘‘an ogre, a monster feeding on human flesh .
[who] for nine years made a practice of performing unnecessary
surgery, and performing it badly, simply to line his pockets.”” He
awarded Freidberg’s client a record $3.7 million, $500,000 of it
against the hospital where Nork practiced, the remainder against
the physician. By late 1976 Freidberg had socked Nork (or, more
specifically, Nork’s insurance carriers) for some $13 million in
judgments, with another $8 million of claims still to be heard in
court.

Nork’s performance spoke for itself. So, too, did that of phy-
sicians who saw his mistakes and said nothing. ‘‘Apparently
butchery is commonplace enough that it doesn’t bother other
doctors.”’ Freidberg said. But Freidberg is no hypocrite: during
his own fifteen years of practice he has seen equal incompe-
tence—and coverups—by fellow lawyers. “‘If you gave me dic-
tatorial powers here in Sacramento, I'd cut off 10 to 15 percent
of the lawyers tomorrow on grounds of incompetence. And
these are just the ones I know. I’'m constantly amazed at the
shoddy practices.’’

Freidberg’s first lawyer target was a big one—none other than
the president of the Sacramento Valley Bar Association, Jerome
R. Lewis. Socially prominent, if somewhat stuffy, Lewis han-
dled most of the upper-crust divorces in Sacramento and had a
thriving general practice. He was popular with other lawyers as
well. But in 1969 a woman sat in Freidberg’s office and told him
an incredible story about Lewis’ conduct.

In January 1967 Clarence D. Smith retired from the California
National Guard with the rank of general, after twenty-one years

*The surgical procedure for repairing a faulty spinal disk; the bulk of the malpractice
claims against Nork stemmed from this type of operation.
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of service as full-time administrator and staff officer. A month
later his wife of twenty-four years decided to sue for divorce,
and she hired Lewis to represent her. The couple had few assets:
$1,800 equity in a house, some furniture, shares of stock worth
$2.,800, and two automobiles on which money was owed. During
the discussion, however, Mrs. Smith raised a question with
Lewis. Her husband was to receive $796 monthly in state retire-
ment; seventeen years later, when he reached age sixty, he
would be eligible for an additional federal pension based upon
his participation in the reserve program. Could not these benefits
be considered community property, and could she not share in
them?

No, no, counseled Lewis, those belonged to the general alone.
A preliminary decree listed only the physical assets as communi-
ty property, and the court awarded Mrs. Smith $400 monthly in
alimony and child support. The decree became final in February
1968.

Women talk about divorce settlements, and the clucking
tongues in Mrs. Smith’s circle told her, in effect, ‘‘Dearie, you
received some bad advice. Now my ex-husband draws such and
such dollars in retirement, and when I got my divorce, the judge
said it was community property, and therefore I get. . . .”

She told her problem to another lawyer one evening at a cock-
tail party, and he said, ‘‘You are absolutely right.’’ This conver-
sation sent Mrs. Smith steaming back to Lewis. ““Hey,’” she
said, *'I told you so about this community property thing, why
didn’t you listen?"’ Threatened with a suit, Lewis did some more
research and agreed she might have a point.

In July 1968, five months after the Smiths’ divorce became
final, Lewis asked the court to amend its decree and award her
more money, saying that because of his ‘‘mistake, inadvertence
and excusable neglect’” he did not list the retirement benefits
among the Smiths’ community property.* The divorce judge dis-
missed the appeal as untimely.

*The California Supreme Court held later that these words, **although manifestly a
confession of error,’’ should not be held against Lewis. for they were legal boilerplate
made only to request the amended judgment. *‘In short, an attorney should be able to ad-
mit a mistake without subjecting himself to a malpractice suit,” the court said. But evi-
dence in the case other than Lewis' admission supported a malpractice finding, the court
held.
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Mrs. Smith began making the rounds of Sacramento law
offices, trying to find someone to sue Lewis for his negligence.
Several attorneys seemed sympathetic and suggested she indeed
had a case. But sue Lewis? Take the president of the bar as-
sociation to court? ‘‘Look, lady, I have to live in this
town . . .7

Mrs. Smith finally found her way to Freidberg’s office. The
thought of suing a bar bigwig gave no pause whatsoever to
Freidberg, a relative outsider—born in San Francisco, he had
come to Sacramento only eight years previously, after graduat-
ing from Boalt Hall Law School. ‘‘As a lawyer,”’ Freidberg told
me. ‘I take cases as they walk in the door. Whether I accept a
case is not determined by the profession of the defendant. If he
happens to be a lawyer, this makes no difference to me.”’

Although Freidberg does little domestic relations work, a few
minutes’ research in the major legal reference works convinced
him that Lewis had goofed. The California courts had consis-
tently held that state retirement benefits, when partially financed
by an employee contribution, were community property. The
California Family Lawyer, which domestic relations attorneys
read about as closely as brokers do the stock market reports,
had said flatly as far back as 1962, ‘‘Of increasing importance is
the fact that pension or retirement benefits are community prop-
erty, even though they are not paid or payable until after termi-
nation of the marriage by death or divorce.’’ There was a ques-
tion about federal pensions; however the $796 that General
Smith already received came directly from the state of Califor-
nia. and his federal stipend was not to begin until 1983.

But could Freidberg find concrete proof that Lewis knew the
law? He dispatched a research clerk to files of the local legal
newspaper, which publishes a listing of all cases filed and the
names of the lawyers involved. The clerk picked out Lewis’ di-
vorce cases over the past ten years, and then went through court
records. The results warranted the work, for the clerk found nu-
merous cases in which Lewis had listed military retirement
benefits as community property. Lewis had done so in 1965 for a
National Guard reservist’s wife. He had done so in 1967 for the
husband in a divorce action. And he had done so for an Army
colonel. But Freidberg found an astounding anomaly amidst
these cases. In a 1965 divorce action Lewis had apparently in-
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